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Introduction: Marriage and Philosophy 

Marriage is philosophically undertheorized. This is not because it lacks philosophical interest. 

For the moral philosopher, it raises key issues of the possibilities of interpersonal moral 

obligations and their bounds—not to mention the question of a good human life. Secular 

moralists often assume that marriage morally transforms a relationship, yet contemporary 

philosophers have paid little attention to the question of how such a transformation could be 

effected. For the political philosopher, the question of how—or whether—society and the state 

should organize sex, love, and intimacy is urgent, but recent attention has focused mainly on a 

set of narrow questions surrounding marriage law: same-sex marriage, or not; polygamy, or not, 

abolition, or not. A greater variety of reconfigurations should at least be contemplated. 

This book attempts to shed some philosophical light on these questions. It has three main 

theses. The first is that marriage should be demoralized—that it does not have a sui generis 

moral status or a transformative moral power. The second is that the great social and legal 

importance accorded marriage and marriage-like relationships is unjustified, and that this 

privilege harms, sometimes unjustly, those not oriented towards monogamous, central 

relationships. Those harmed include members of multiple significant overlapping friendships 

such as adult care networks or urban tribes, the asexual and solitudinous, and the polyamorous. 

The third thesis is that a truly politically liberal law of marriage would expand the legal category 

of marriage in surprising ways, minimizing special restrictions on entry, exit, and what transpires 

between. 



 

These arguments target features of marriage seldom interrogated—its central and dyadic 

relationship, its association with romance, its one-size-fits-all legal structure. Marriage is so 

pervasive that many of its features are accepted without question. Some aspects are glaringly 

foregrounded, while its fundamental structure disappears into the background. Debates over 

same-sex marriage make headlines, weddings are big business, and marriage promotion is U.S. 

policy. But is there good reason for marriage to be structured as it is—monogamous, central, 

permanent (or aspiring to permanence), with its dense bundle of legal rights and responsibilities? 

Is such an arrangement really part of the good life, and should it be privileged in the just society? 

From a secular perspective, does it have any moral significance? Are marriages morally distinct 

from otherwise similar unmarried relationships? Religious doctrines give theological answers to 

some of these questions. But the value of marriage is affirmed in countless secular contexts that 

provide no such ready answers. Philosophy has something to contribute to making visible 

assumptions about marriage, as a social and legal institution. 

The starting-point of this study is the widely held belief that marriage has a sui generis 

moral significance, one that otherwise similar unmarried relationships lack. In the United States, 

this value is written into the Social Security Act and taught in schools, and a politician who 

openly questioned its value could give up hope of election. Many people who do not hold 

religious views or believe that marriage is the only permissible context for sex nevertheless 

associate marriage with a special moral status and with goods like stability, love, and trust. Some 

defenders of same-sex marriage proclaim its moral value just as forcefully as their 

―traditionalist‖ opponents. (Many features of so-called traditional marriage are historically 

variable or recently constructed, hence the quotation marks.) Belief in the moral value of 

marriage bridges political and religious chasms. Such belief invites philosophical articulation and 



 

assessment. In turn, this examination will raise philosophical issues of wider application. What 

can we promise, and under what circumstances are we released from our promises? What is 

commitment, and is it valuable? Are there any involuntary special obligations (obligations to 

particular others not derived from our general moral duties), and if so, how do we acquire them? 

This investigation brings the tools of moral philosophy to bear on claims that marriage 

has a special moral significance. Analysis of this kind can be complicated by familiarity. Many 

of us are married or have good friends who are, or, at least, have been touched by a wedding 

ceremony. Or we may move in circles where marriage is considered an aberration. Either way, 

marriage may appear beyond the pale of serious philosophical discussion. To some, its value is 

self-evident. To others, what is self-evident is its obsolescence. But such presumptions should be 

examined with the same careful and open-minded analysis brought to other philosophical topics. 

Part One will articulate and assess secular accounts of the moral significance of marriage. 

It reviews morally salient features commonly attributed to marriage: promise, commitment, basic 

human goods, virtues, and care. It concludes by de-moralizing marriage: Marriage is neither 

necessary nor sufficient for the goods often associated with it, it creates no sui generis moral 

status, and it produces harms and injustices that must be weighed against its goods. While there 

may be special goods in caring relationships, they do not depend on marriage—and, indeed, the 

special value attributed to marriage has penalized caring relationships that fail to fit the marital 

norm. The discussion assumes a broad moral framework, one that accommodates talk of 

obligations and of virtues, of care and of justice. 

There are three salient secular elements of marriage that may carry special moral 

significance: the contractual exchange of rights and responsibilities in legal marriage, social 

recognition of the marital relationship, and the ideal relationship type associated with marriage 



 

(for example, a loving, trusting, and caring relationship). The first two—contract and social 

recognition—attach to legal and social institutions of marriage, enduring impersonal structures 

that define roles, rights, and responsibilities for the particular relationships that enter them. The 

third feature, though, concerns the relationship itself, the ongoing daily interaction between 

particular parties. Drawing on this distinction, there are two distinct ways in which a unique 

moral significance could attach to marriage. First, entry into the social or legal institutional 

structure, through the wedding vows or the exchange of legal rights, could morally transform the 

relationship. Chapters 1 and 3 address arguments that the institution itself has transformative 

power. Second, it could be that the ideal type of relationship is valuable and that the institution of 

marriage has an instrumental value in promoting it. Chapters 2 and 4 address this possibility. 

Entry into marriage commonly takes place through an exchange of vows. It might thus be 

thought that this voluntary undertaking of obligations works a moral transformation, and so, in 

Chapter 1, I begin by examining the marriage promise. What is this promise? Under what 

conditions might one be excused from it? The answers to these questions have implications for 

the morality of divorce, as well as sexual exclusivity and other marital obligations. Here I 

emphasize the diversity of marriages, arguing that the promise made in marriage depends on 

spouses‘ intentions—but not all intentions are promises. A vow sometimes taken as central to 

marriage—to love, honor, and cherish—is not a possible object of promise at all. Likewise, 

promises to take on spousal roles presuppose a robust and shared understanding of the moral 

content of that role—something many modern spouses may lack. Many wedding vows are thus 

not promises but failed attempts at promising. This casts doubt upon the idea that the distinctive 

moral significance of marriage is promissory. This is compatible with the de-moralization of 



 

marriage, but not sufficient for it, as rival views of marriage hold that its moral content is not 

promissory at all. 

Marriage is often said to involve commitment, as distinct from promise. Chapter 2 begins 

by clarifying this concept. Commitment, as an internal psychological disposition, is not created 

in the wedding ceremony: One may publicly profess commitment without actually having it, and 

being committed requires a temporal duration longer than a wedding. Rather than creating 

commitments, marriage provides a social form for their expression and provokes pressure to 

keep them. But does this make marriage valuable? Institutions that encourage keeping 

commitments are only as valuable as the objects of commitment—or as the alleged virtue of 

committedness. Are marital commitments rational, or good, for the parties involved? The 

marriage commitment is good for spouses when it helps them—like tying Ulysses to the mast—

protect their best interests against fleeting desires. But as a general defense of marriage, the 

claim that such commitment is always in spouses‘ best interests relies on problematic 

essentialism about the human good. Other defenses of marriage argue that marriage is socially 

valuable because it teaches spouses the virtue of committedness. But this value must be 

qualified: Commitment to injustice or vice is no virtue. As John Stuart Mill warned, unequal 

marriages can be schools of injustice. 

Perhaps, however, marriage does essentially involve a commitment to something 

valuable—to basic human goods, to respect, or to flourishing. In Chapter 3, I examine three of 

the most influential defenses of marriage; each holds that marriage is the sole permissible context 

for sexual activity and the unique context for achieving certain related goods. Kant held that 

marriage morally transforms sexual objectification, permitting otherwise impermissible moral 

risks, and thereby making procreation morally possible. Natural law accounts argue that basic 



 

human goods of procreation and marital friendship can only be attained through marriage. Roger 

Scruton argues that marriage enables virtuous erotic love, which is an essential contributor to 

human flourishing. These three accounts, which attribute to marriage a unique transformative 

role, share a single failing: Entry into a legal institution does not effect, nor is it required for, the 

psychological transformation that virtues and respect require. Marriage is neither necessary nor 

sufficient for virtues or respectful attitudes. Basic goods, respect, and virtues can exist outside 

marriage, as in unmarried relationships. Furthermore, unqualified attributions of value to 

marriage fail to recognize the variability of real marriages, and they ignore their vices. 

But while this calls into question unqualified attributions of value to the institution, some 

marriages are caring, and interpersonal care might be thought valuable. Chapter 4 takes up the 

question of whether marriage is valuable because it promotes caring relationships. At a critical 

distance from care ethics, I argue that care is motivationally and epistemologically valuable, but 

only in the context of rights and justice. Just and caring relationships have some value, and this 

value should be recognized wherever it appears. But the special priority accorded marriage and 

marriage-like relationships marginalizes other forms of caring relationships. To the extent that it 

sustains ―amatonormativity‖—the focus on marital and amorous love relationships as special 

sites of value—marriage undermines other forms of care. For example, the assumption that the 

most valuable relationships must be marital or amorous devalues friendships. Thus, I argue, 

marriage and the associated pressures of amatonormativity can threaten care. On the other hand, 

I argue that contract and bargaining, which are often seen as opposed to care, are not so opposed. 

In Part Two, I will develop a proposal for marriage reform that supports care and allows 

contractual individualization while avoiding amatonormativity. 



 

Part One is a work in moral philosophy, Part Two in political philosophy. Marriage has 

significant legal ramifications, which make it a matter of justice. It entitles spouses to benefits, it 

constructs and protects spousal privacy, it limits exit options, and, in some jurisdictions, it brings 

exemptions from sexual battery charges. Its legal effects can be life-saving or fatal: entitlement 

to health insurance—or legal access rights for an abusive spouse. It also carries a rich symbolism 

of adulthood, full citizenship, and moral respectability. These wide-ranging implications are why 

access to it is so contentious, whether one thinks that single mothers should be urged in, lesbians, 

gays, and polygamists kept out, or that the state should cease to recognize marriage entirely. 

In Part Two, I develop a liberal feminist marriage law proposal that eschews 

amatonormativity. Given the weight of critiques of marriage, and the costs of legislating it, the 

fundamental question is whether there is any good political reason for legal recognition of 

marriage, and if so, what form of marriage law would respect the many views of the good found 

in a diverse liberal society. Feminist, queer, and antiracist criticisms of marriage and monogamy 

support the disestablishment of monogamous amatonormative marriage—a conclusion that, I 

argue, political liberals must share. My proposal, ―minimal marriage,‖ is a legal framework that 

supports monogamous relationships as well as the rich diversity of adult care networks that do 

not fit the amatonormative mold. 

Chapter 5 begins to build this case by introducing various critiques of marriage law as 

unjust. Theorists of oppression note that marriage law has historically oppressed women and (in 

the United States and Canada) people of color and argue that it continues to perpetuate the 

oppression of women, gays and lesbians, and minority racial and ethnic groups. Social pressures 

to marry, Simone de Beauvoir argued in her 1949 work, The Second Sex, make women aspire to 

be wives at the cost of other aspirations. Gender-structured marriage, Susan Moller Okin argued 



 

in her 1989 work, Justice, Gender, and the Family, makes wives economically vulnerable. 

Marriage, Claudia Card has more recently argued, distributes benefits such as health care 

unjustly and can facilitate abuse and violence; in addition, far from serving gay and lesbian 

liberation, same-sex marriage would encourage assimilation to a heteronormative ideal of 

monogamy. And as Patricia Hill Collins has argued, marriage law has served racist ends and 

functioned as an important symbol of racial hierarchy; U.S. marriage promotion continues to be 

racially inflected in ways that devalue practices found in African-American communities. Such 

critiques will be crucial to my politically liberal argument for marriage reform because they 

demonstrate that the amatonormative marriage ideal conflicts with many other ideals. But they 

also draw attention to grave injustices that such reform must address. I will argue, though, that 

marriage is not essentially unjust; it can be restructured in ways that address such injustices 

rather than perpetuating them. 

Politically, theoretical commitments do not predict views on marriage. Liberals are not 

unanimous on marriage law. Some defend ―traditional‖ marriage as supporting state stability or 

as a prepolitical institution not subject to liberal principles. Others argue that freedom of contract 

requires contractualizing marriage, assimilating it completely to the contract paradigm. Still 

other liberals argue that liberal principles require extending marriage to same-sex marriage or 

polygamy. Chapter 6 continues the argument for marriage reform by reviewing liberal debates 

over same-sex marriage to show what they have often missed. Liberal defenses of same-sex 

marriage have not followed the implications of their own reasoning far enough. Attempts within 

liberalism to produce a rationale for restricting legal marriage to different-sex partners have 

failed, but so have attempts to produce a rationale for restricting it to monogamous or 

amatonormative relationships. While child welfare is sometimes given as a reason for restricting 



 

marriage, the empirical evidence needed to sustain heterosexual privilege is lacking, and many 

children are reared outside marriages altogether. On these and other grounds, I argue for 

separating legal marriage and parenting frameworks. But this may seem to cede the point to 

marriage contractualists by depriving marriage of any rationale. In the absence of such a 

rationale, considerations of fairness and efficiency seem to support the abolition of legal 

marriage. 

Chapter 7 takes up the challenges of the preceding chapters by providing a strong 

rationale for a reformed marriage law. Political liberalism requires the disestablishment of 

monogamous amatonormative marriage. Under the constraints of public reason, a liberal state 

must refrain from basing law, in matters of great import, solely on a comprehensive moral, 

religious, or philosophical doctrine; but only such doctrine could furnish reason for restricting 

marriage to male-female couples, or to romantic love dyads. Restrictions on marriage should 

thus be minimized. But public reason can provide a strong, neutral rationale for minimal 

marriage: Care is a primary good, in the terminology of Rawlsian liberalism, making legal 

frameworks for adult care networks not only consistent with neutrality and public reason, but 

required as a matter of fundamental justice. Thus, my argument opposes the wholesale abolition 

of marriage. Instead, it gives reason for ―minimal marriage,‖ a legal framework that avoids 

amatonormativity, supporting caring relationships including ―traditional,‖ polygamous, and 

same-sex marriages as well as ―Boston marriages,‖ friendships, and urban tribes. This proposal 

allows individuals to select from a greatly reduced set of the rights and responsibilities currently 

exchanged in marriage and to assign them to whomever they want, so long as the purpose is to 

support a caring relationship.  



 

The argument of Chapter 7 is ideal-theoretical: It describes marriage law in an ideal 

liberal egalitarian society. But we do not inhabit such a society. Implementing minimal marriage 

in our society could lead to injustice. Chapter 8 takes up the problem of implementing ideal 

theory in a nonideal world. It addresses concerns that minimal marriage would worsen the lot of 

the vulnerable, especially women, by eliminating antipoverty marriage promotion, mandatory 

alimony and property division protecting the economically dependent, and permitting gender-

structured polygyny. Liberals could consistently support transitional restrictions on marriage law, 

but liberalism can, and should, also address such problems through legal vehicles other than 

marriage, especially through education and default rules of financial fairness. Although 

implementing ideal theory poses transitional problems, it also gives us a distanced and fairer 

perspective from which to criticize the current state. Actual marriage law has perpetuated 

patriarchy, heterosexism, and amatonormative discrimination, in ways which familiarity 

obscures; ideal theory shows us what would be needed for a truly just law of marriage. 

It might be thought that marriage law reform is meritorious but not urgent. But there is a 

serious impetus to this study. U.S. marriage law is unjust and harmful. This should not be taken 

lightly by anyone who cares about justice. Lack of access to health care or a basic standard of 

living because one is excluded from marriage or chooses to boycott it is no light matter, nor is 

the inability (in certain jurisdictions) to press sexual battery charges against one‘s spouse. U.S. 

marriage promotion, with its abstinence-until-marriage education, also impedes the developing 

sexual autonomy of young adults. Stigmatizing unmarried sex leads to ignorance and shame, 

conditions that lead to disease, abortion, and teenage pregnancy, and silence about sexual abuse 

and rape. 



 

Social pressures surrounding marriage can also harm. Marriage is big business—the 

wedding industry claims to be worth well over $100 billion annually—and marriage marketers 

peddle dangerous illusions. The promotion of gendered marriage norms reinforces the patriarchal 

family and encourages women to make themselves economically dependent. It also marginalizes 

the unpartnered, the polyamorous, the celibate, urban tribes and care networks, lovers who 

cannot marry or choose not to, and those who are ―just good friends.‖ Marriage is not private; it 

is an exclusionary social institution, a signpost in the social world. A wedding ring announces a 

person‘s self-description. It signals how to approach the wearer and demands a certain respect. 

Like race, class, and sex, marital status is a fundamental category in social interaction. Like race, 

class, and sex, it can be the basis of unjustified discrimination. And, at least insofar as the state 

reinforces such discrimination, it is a matter of justice calling for reform and rectification. 

Marriage is so widespread as to be invisible. Many of us accept it as we find it, including 

the central role it plays in our lives and imaginations, the way it shapes our understandings of 

licit and illicit sex, public and private spheres, and the desirability of dependency. These 

understandings feed into female and child poverty, domestic violence, rape culture, and threats to 

reproductive rights. Rethinking marriage is an urgent matter of justice. Marriage reform may be a 

matter of life and death—for victims of intimate violence, of homophobic hate crimes, of death 

by lack of health care. 

The matter has a personal urgency, too. The topics of this book are something almost 

every thinking person must consider—at least, every thinking person who is married, 

contemplating marriage, or needs to RSVP to a wedding invitation. What does marriage entail 

morally? What obligations does it impose? What are its goods? Can spouses by their own 



 

volition guard against the injustices of marriage? Are calls to boycott marriage and wedding 

ceremonies merited? Should one marry? 

Before proceeding, a note on terminology. I avoid the terms heterosexual and 

homosexual because they can mislead. There is no guarantee as to the sexual orientation of 

married individuals; men and women of same-sex or bisexual orientation can enter different-sex 

marriages. Applying the term heterosexual to different-sex marriages, while it correctly 

describes the marriages, misleadingly implies that the participants are oriented to, and only to, 

the other sex. The terminology thereby tends to make bisexuals, and those in the closet, invisible. 

The term different-sex, while awkward, reminds us by its unfamiliarity that it is the biological 

sex, not the sexual orientation, of spouses that is at issue. As applied to persons, the terms 

homosexual and heterosexual lend themselves to stereotyping, conflating certain activities or 

patterns of desire with types of persons; activities and desires do not exhaust identities. And 

persons can engage in same-sex activities or even seek same-sex marriage without being 

exclusively oriented towards their own sex.
1
 

Multiple Marriages: Marriage in History, Culture, Law 

Marriage is many-faceted. It comprises legal, social, cultural, and religious institutions that vary 

by jurisdiction, culture, and theological doctrine. Its meaning, purpose, and scope are disputed. 

There is debate as to whether it is a natural biological unit (the two-parent reproductive family); 

divinely ordained; merely a conventional legal status designation or economic unit; or a tool of 

sexism, heterosexism, and capitalism; whether, in short, it is about children, religion, money, 

oppression—or, of course, love. 

                                                           
1
 I use ―heterosexual‖ only in contexts of critiques of heterosexism or heterosexual privilege. 



 

In considering whether marriage has a fixed essence or definition, the historical and 

cross-cultural diversity of marital practices cannot be overstated. Structurally, it includes 

polygamy (both polyandry and polygyny) and polygynandry (multiple men with multiple 

women) as well as monogamy. Nomadic tribal bride exchange and arranged dynastic marriages 

must be set beside 1950s male-breadwinner unions and 1960s group marriages. In many cultures, 

extramarital sex has been the norm—including communal sex, spouse-swapping, and sexual 

double standards. Standards for divorce have ranged from a simple announcement (saying ―I 

divorce you‖ three times) to a papal annulment or British Act of Parliament. Some cultures have 

seen the ideal marital relationship as reserved, others as intimate and amorous; some have seen it 

as hierarchical, others as an equal partnership. Marriage includes passionate elopements as well 

as proxy marriages, in which Japanese or Korean picture brides, chosen by photograph, would 

marry proxies of their husbands in the home country, before immigrating to join their husbands. 

While most marriage institutions have been different-sex, marital or marriage-like same-sex 

relationships have been recognized. John Boswell documents same-sex unions in the Greco-

Roman era and (controversially) in medieval Europe, Chinese historians report similar practices, 

and some Native American tribes, with fluid concepts of gender, allowed males to marry each 

other. Some rare societies have not been organized around sexual partners at all. In ―husband-

visitor societies‖ mother and child lived apart from the father or ―husband.‖ For instance, the Na, 

in China, had no marriage practice. Na women lived with their brothers; their male sexual 

partners were not integrated into the family.
2
 

                                                           
2
 On diverse marital practices, see Coontz, Marriage, and Fisher, Anatomy, Chapters 3 and 4. On 

proxy marriages, see Cott, Public Vows, pp. 151–155. On same-sex marriages, see Boswell, 

Same-Sex Unions, and James McGough, ―Deviant Marriage Patterns in Chinese Society,‖ in 



 

The features usually associated with marriage today are historically contingent. While 

contemporary ―traditionalists‖ promote monogamous marriage, in the longer historical view, 

polygyny, not monogamy, has been dominant—and has existed within the Judeo-Christian 

tradition, a fact for which both Augustine and Aquinas apologize.
3
 Nor has marriage always been 

a matter of legal or religious regulation. In Europe, prior to the sixteenth century, people 

―considered mutual intent or the blessing of a parent sufficient to solemnize a marriage.‖ Within 

Christianity, the Church did not call for priestly officiation until 1215, when, to prevent 

clandestine marriages, it decided to require a dowry, banns, and a church ceremony; 

governments did not require legal registration of marriages until much later (1753, in England).
4
 

In the pre–Civil War United States, although laws concerning marriage existed, informal or 

―self-marriage‖ and self-divorce (without official authorization), sometimes followed by 

remarriage, were widespread, as states lacked the resources to oversee domestic life, and many 

communities tolerated informal alliances and partings.
5
 

Strangest, perhaps, to contemporary sensibilities, marriage has historically been more in 

the service of domestic economies than domesticated love, facilitating property transmission, 

resource and labor sharing, and kinship bonds. For rich and poor alike, its rationale was money 

                                                                                                                                                                                           

Sullivan, Same-Sex Marriage, pp. 24–28. On the Na, see Coontz, Marriage, pp. 32–33; cf. 

Eekelaar, Family Law, p. 1. 

3
 Augustine, ―On Marriage and Concupiscence,‖ Book I, Chapters 9 and 10, in Anti-Pelagian 

Writings; Aquinas, Summa, Supplement, Question 65. 

4
 Coontz, Marriage, pp. 106–7. 

5
 See Cott, Public Vows, Chapter 2. 



 

and survival, not love. Arranged marriage practices reflect this economic rationale: Guardians of 

minors in medieval England could arrange their infant wards‘ marriages and even sell such 

marriages for profit. Indeed, some ancient Greeks and Romans, Christians, and Muslims 

discouraged ―excessive‖ love in marriage. The ―love revolution‖ in marriage dates to the 

eighteenth century, as economic conditions made young people more independent. From the 

beginning, the idea of marrying for personal happiness met with resistance as thinkers foresaw 

that expectations of marital fulfillment would undermine marital stability. Thus, Hegel wrote that 

arranged marriage is the most ethical form of marriage, because it subordinates spouses‘ desires 

to the institution, rather than predicating marriage on the instability of passionate love.
6
 

Like love-based marriage, the male-breadwinner marriage, in which the wife makes no 

economic contribution, is relatively recent. In Europe, before the Industrial Revolution, wives‘ 

participation in most domestic economies was vital. The ideal of the unemployed middle-class 

wife, whose domestic efforts contributed to her family‘s comfort and pleasure, not survival, 

became widespread only with post-Industrial prosperity. But this ideal did not and does not 

reflect the experience of the many married women who worked outside the home. The ideal is 

not only classist, it is also ethnocentric: Among Native Americans, for instance, women were 

generally responsible for farming. The disparity between the reality of female physical labor and 

the angel-in-the-house ideology is illustrated by former slave Sojourner Truth‘s famous response 

to the claim that women were too weak to vote: ―I have ploughed, and planted, and gathered into 

                                                           
6
 Hegel, Right, §162, pp. 201–202. On medieval England, see Walker, ―Widow and Ward‖; see 

Coontz, Marriage, pp. 17–18 on excessive love, and Chapter 9 on the love revolution; cf. 

Shorter, The Making of the Modern Family. 



 

barns and no man could head me! And ain‘t I a woman?‖
7
 The ideal of the homemaking wife, 

which emerged along with love-based marriage, was accompanied by an increased emphasis on 

sexual difference—especially the idea that women were naturally domestic.
8
 

Law and custom enforced women‘s restriction to the domestic sphere that was 

supposedly natural for them. John Stuart Mill noted the incongruity of this, asking why, if 

domesticity was natural to women, they should have to be compelled into it. Barring women 

from education, government, and the professions would ―force women into marriage by closing 

all other doors against them. . . . It is not a sign of one‘s thinking the boon one offers very 

attractive, when one allows only Hobson‘s choice, ‗that or none.‘‖
9
 Yet the persistent belief in 

gender difference underwrote married women‘s exclusion from civil equality—not to mention 

workplaces. Well into the twentieth century, marriage deprived wives of full human rights, first 

in coverture (in which a wife‘s legal personality was ―covered‖ by that of her husband) and later 

in spousal rape exemptions and professional bars for married women. Legislatures also imposed 

gendered standards—―head and master laws.‖ Not until the 1970s, in the United States, did 

consistent gender-neutrality in legal rights and responsibilities take hold.
10
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 Her speech at the 1851 Ohio Woman‘s Rights Convention is excerpted in Davis, Women, Race, 

p. 61. On Native American practices, see Cott, Public Vows, pp. 25–26. 
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 Coontz, Marriage, Chapters 9 and 10; Okin, ―Women and the Making of the Sentimental 
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9
 Mill, Subjection, p. 29. 
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 On coverture, see Chapter 5.i in the present volume. 



 

The changing law of coverture exemplifies how, far from recognizing one unvarying 

form of marriage, the modern state has constructed and reconstructed the institution. Divorce is 

another example. The state does not only regulate obligations within marriage, it also regulates 

exit from it. In the United States, for much of the period of state regulation of marriage, exit was 

difficult: In the mid-nineteenth century, divorce was prohibited in some states, and in others only 

permitted on fault-based grounds such as adultery, cruelty, drunkenness, or desertion (often with 

gendered double standards, as in the United Kingdom). Connecticut, following Maine, 

liberalized its divorce law in 1849, permitting divorce due to ―any such misconduct as 

permanently destroys the happiness of the petitioner and defeats the purpose of the marriage 

relation.‖
11

 But these laws were overturned by the 1880s, and divorce law continued to be 

restrictive until the ―no-fault revolution‖ of the 1970s, since which all fifty states have adopted 

no-fault divorce. 

The United States has also rewritten marriage law in ways that reflect changing phases of 

racial oppression. Enslaved African-Americans could not legally marry, and informally married 

slave couples were torn apart—a salient fact in African-American experience. Toni Morrison 

writes of ―the different history of black women in this country—a history in which marriage was 

discouraged, impossible, or illegal; in which birthing children was required, but ‗having‘ them, 

being responsible for them—being, in other words, their parent—was as out of the question as 

freedom.‖
12

 After the Civil War, formerly enslaved African-Americans gained the right to marry, 

and the Freedmen‘s Bureau began to promote—and enforce—monogamous marriage, fining and 
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 Shively, ―Introduction,‖ in Andrews, Love, Marriage, p. 1. See also Friedman, ―Rights,‖ p. 

654; and Cott, Public Vows, pp. 47–52. 

12
 Morrison, Beloved, pp. xvi–xvii. See also Cott, Public Vows, pp. 33–35. 



 

arresting the bigamous or unmarried cohabitants. At the same time, now that formerly enslaved 

African-Americans had the right to marry, antimiscegenation laws, banning marriage between 

whites and African-Americans (and, in some states, between whites and Asians) proliferated. 

Interracial marriage bans did not prevent actual miscegenation so much as they prevented 

women of color and their children from gaining the entitlements of marriage. In 1967, the U.S. 

Supreme Court struck down interracial marriage bans as unconstitutional in Loving v. Virginia. 

Some states ignored the Court. Alabama, for example, retained a (mostly unenforced) interracial 

marriage ban in its state constitution until 2000.
13

 

In the United States as elsewhere, the state has restricted the number and sex of spouses, 

as well as restricting entry by race. Christian monogamy was written into U.S. law and enforced, 

in the face of the perceived Mormon threat, through an extended nineteenth-century campaign 

against polygamy, which included removing voting rights from polygamous men. As of 2004, 

polygamy was criminalized in forty-nine states, and laws against bigamy still included 

extramarital bigamous cohabitation in five U.S. states.
14

 More recently, the sex of spouses has 

preoccupied judges and legislators: some U.S. states, and Canada, have recognized same-sex 

marriage, but many states have passed legislation explicitly barring it. And, in 1996, the U.S. 

federal legislature passed the Defense of Marriage Act, defining marriage, for federal purposes, 

as different-sex, and exempting states from recognizing same-sex marriages performed in other 
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states. Despite the controversy over same-sex marriage, it has, according to Andrew Sullivan, 

provoked less opposition than interracial marriage in its time: ―In 1968 . . . a Gallup poll found 

that some 72 percent of Americans still disapproved of [interracial] marriages. . . . It wasn‘t until 

1991 that a majority existed to approve them—by a narrow margin. . . . The polls show that 

hostility to same-sex marriage in 2004 is markedly less profound than hostility to interracial 

marriage was in 1968.‖
15

 In considering controversial marriage reforms, it is worth remembering 

how controversial past reforms, which now seem familiar, were at the time. 

At the same time as the state has narrowly restricted entry to marriage, marriage law has 

simultaneously been used to mark several invidious distinctions, penalizing those excluded from 

entry and compelling sexually active people into legitimized monogamy. Illegitimate children, 

defined as children born outside marriage, suffered legal inheritance bars, separation from their 

mothers, and ostracism. This legal distinction formed the basis for social exclusion: Women who 

gave birth illegitimately were disowned by respectable families and employers. In the United 

States, legal discrimination against ―illegitimate‖ children continued until the 1970s. Law has 

also enforced marital monogamy by criminalizing sex outside of it. Fornication, defined as sex 

outside marriage, and unmarried cohabitation were at one time criminal in all fifty states; in 

2004, at least 10 states still penalized fornication and twenty-three states criminalized adultery.
16
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While marital nonconformity has been penalized in criminal law, with the scope of 

prohibitions and enforcement varying historically, marriage itself offers significant financial 

incentives and other tangible benefits. This brings us to the current state of marriage law, and the 

guiding questions of this book. Marriage now triggers over 1100 ―benefits, rights, and 

privileges‖ in U.S. federal law.
17

 According to legal scholar Mary Anne Case, its ―principal legal 

function‖ is to designate spouses for third-party benefit claims.
18

 Spouses have rights ―to be on 

each others‘ health, disability, life insurance, and pension plans,‖ to special tax and immigration 

status, and to survivor, Social Security, and veterans‘ benefits, and they are designated next-of-

kin ―in case of death, medical emergency, or mental incapacity.‖
19

 One question of this book will 

be on what grounds, if any, such entitlements can be politically justified. 

Marriage can also bring disadvantages. Financially, a high-earning spouse can disqualify 

the other from federal loan programs, housing assistance, or Medicaid, and spouses are liable for 

each other‘s debts. Spouses cannot be considered one another‘s employees, exempting them 

from labor law protections in jointly-run small businesses. Divorce burdens exit, especially in 
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covenant marriage and in the case of active military personnel, who can defer divorce 

proceedings. Most gravely, spouses have legal rights of access to each other‘s person and home 

and in some jurisdictions are exempt from sexual battery charges.
20

 Thus, marriage may legally 

facilitate abuse. In addition, the social practice of gender-structured marriage causes economic 

vulnerability for women. A further question of this book is how far restructuring marriage can 

eliminate unjust burdens and protect the vulnerable. 

Ironically, in light of the sexism, racism, and heterosexism of marriage law, there is a 

long, and continuing, legal tradition of associating marriage with morality. The U.S. Supreme 

Court opined in 1888 that marriage is ―an institution, in the maintenance of which in its purity 

the public is deeply interested, for it is the foundation of the family and of society, without which 

there would be neither civilization or progress.‖
21

 In recent years, the United States has pursued 

marriage promotion with moralistic overtones. The 1996 U.S. Personal Responsibility and Work 

Opportunity Reconciliation Act (PRWORA), a welfare reform bill, found that ―Marriage is the 

foundation of a successful society‖ and that ―Marriage is an essential institution of a successful 

society which promotes the interests of children.‖
22

 The act authorized $300 million annually for 
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marriage promotion through state commissions and proclamations, tax policies and cash 

assistance, Medicaid, media campaigns, social work, and marriage education. Riding this wave, 

legislation to abolish no-fault divorce has recently been introduced in several state legislatures, 

and three states (Arizona, Arkansas, and Louisiana) have introduced the option of covenant 

marriage, which constrains divorce. Perhaps the most significant marriage promotion tool is 

federally funded abstinence-until-marriage education, by the terms of which schools ―cannot 

teach anything that contradicts an abstinence-until-marriage message.‖ This message is ―that a 

mutually faithful, monogamous relationship in the context of marriage is the expected standard 

of sexual activity‖ and that ―sexual activity outside the context of marriage is likely to have 

harmful psychological and physical effects.‖
23

 

U.S. public discourse on marriage is embroiled in claims about morality, the good for 

society—and the good life for the private individual. Marriage has been upheld, as in Loving v. 

Virginia, as ―essential to the orderly pursuit of happiness by free men. Marriage is one of the 

‗basic civil rights of man,‘ fundamental to our very existence and survival.‖
24

 The persistent 

attraction of marriage as the threshold to adulthood and happiness is exploited—and fostered—

                                                           
23

 Social Security Act, Section 510 of Title V (my emphasis). See also Section 912 of the 

Personal Responsibility and Work Opportunity Reconciliation Act (H.R. 3734, 1996). 

Description of marriage promotion policies in this and the preceding paragraph is drawn from 

―State Policies to Promote Marriage,‖ a 2002 report prepared for the U.S. Department of Health 

and Human Services. Available from the U.S. Department of Health and Social Services, or 

available online: http://aspe.hhs.gov/hsp/marriage02f/. 

24
 Loving v. Virginia, 388 U.S. 1 (1967). 



 

by the ―wedding-industrial complex.‖
25

 It is because marriage is seen as a private and public 

transformation, a gateway to unique fulfillment, that it is an occasion for elaborate celebration. 

Such a view of marriage is sometimes, but not always, based in religious views, so it cannot be 

explained as a religious belief. Nor can it be explained simply as a celebration of love, or of 

particular lovers, because it is the translation of love into a specific institutional form that gives 

the ceremony its meaning. Marriage retains, in a secular age, sacramental connotations, and, in 

an individualistic age, it retains the aspect of communal sanction. This book sets out to determine 

whether there is any justification for this special status accorded marriage, either as a significant 

moral transformation or as a gateway to virtue and happiness. 

With its predefined terms, marriage is awkwardly positioned between legal contract—

which is paradigmatically self-determined—and legal status—a communally defined category 

standardized and imposed impersonally, as in feudal and caste societies. Marriage law is shaped 

by, and engages, an accretion of social expectations; it establishes socially defined roles. A 

relationship without this legal and social recognition is not marriage, although it may resemble 

marriage in every other respect and even be granted the other legal entitlements of marriage. But 

it lacks the public standing and social recognition, the status, of marriage. Does this make any 

important difference? I expect some readers will think ―of course not‖ immediately. But not only 

social conservatives disagree: Arguments for same-sex marriage often depend on the point that 

―civil union‖ is not marriage.
26

 This book attempts to articulate philosophically what that 

difference does—and does not—entail. 
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Marriage in the History of Philosophy 

Historical discussions of marriage set the agenda for contemporary debate, raising themes that 

resonate in law and philosophy today: the role of marriage as the bedrock of society and the 

appropriate context for sex and child-rearing, the nature of gendered spousal roles and their 

compatibility with equality and freedom, and the place of love in—or outside—marriage. These 

themes persist through historical works which reflect changing understandings of marriage as 

primarily an economic or procreative unit, a religious sacrament, a contractual association, or a 

love-based or companionate relationship.
27

 

Contemporary views that marriage is the basis for a stable society originate with 

Aristotle‘s response to his teacher Plato‘s marriage reform proposal (384–322 BCE). In The 

Republic, Plato (427–347 BCE) had proposed that ―all the women [and children] should be 

common to all the men.‖ Plato argued that because private affections would detract from the 

unity of the state, sex and reproduction must be organized so that each Guardian would regard 

any other citizen ―as related to him, as brother or sister, father or mother, son or daughter, 

grandparent or grandchild.‖
28

 To this end, Guardians were to engage in temporary, state-arranged 

marriages; these would allow Guardians to satisfy their sex drives and the state to pursue eugenic 

policy through the selection of mating couples. After each marriage festival, mated pairs would 

separate, and resulting children would be reared in state-run nurseries, so that biological ties 

between parents and children, or between siblings, would be unknown. Plato reasoned that 
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private families, like private property, produced partiality and undermined attachment to the 

state; by abolishing the family, he thought, the state could redirect the Guardians‘ familial love to 

the state as a whole. Aristotle, however, rejected Plato‘s family state for a state of families. He 

argued that abolishing the family would also abolish familial affection, which necessarily 

attaches to particular others, not to the greater community. According to Aristotle, marriage and 

the family were of crucial importance to the state: As ―the state is made up of households, before 

speaking of the state we must speak of the management of the household.‖ Not only did families 

constitute the state, the family was productive in ways that sustained it: It produced future 

citizens, and virtuous wives enabled their husbands to participate in public life through skilful 

domestic management.
29

 The view, inherited from Aristotle via Hegel, that marriage supports the 

state by producing virtuous citizens will be among the defenses of marriage interrogated below 

(Chapter 2.iv). 

The Greek philosophers focused on marriage as a political and economic unit; indeed, 

Plato‘s Symposium addressed sex and erotic love as a topic completely independent of marriage. 

But early Christian philosophers of marriage introduced a stern sexual morality that understood 

marriage as the only legitimate context for sex. In St. Augustine (354–430), we find a 

condemnation of sex outside marriage and lust within it; in The City of God, he explains that lust 

is a reminder of original sin, which originated with Adam and Eve‘s disobedience—as evidenced 

by the failure of the sexual organs to comply with the commands of the will. Without original 

sin, in paradise, the sexual organs might have obeyed the will as the hands and feet do. Within 
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this moral theology, the purpose for which the marital sexual act is done determines whether it is 

virtuous or vicious. Using marital sex solely to satisfy lust is sinful; sex performed for the goods 

of marriage—procreation and spousal companionship in chastity and fidelity—is not. St. Thomas 

Aquinas (ca. 1225–1274) reached similar conclusions, emphasizing the good of mutual fidelity 

as a relationship between spouses, including ―the partnership of a common life‖ and payment of 

the ―marriage debt‖ (the obligation to engage in sex).
30

 In the natural law tradition of Aquinas, 

contemporary natural lawyers such as John Finnis and Rolf George defend marriage as the 

unique context for basic human goods related to sex (see Chapter 4.ii below). 

The emerging medieval courtly love tradition, in counterpoint, suggested (perhaps 

ironically) that if marriage was marked by duty and chastity, then erotic love must be pursued 

outside marriage, in adulterous affairs such as the celebrated legend of Guinevere and Lancelot. 

In On Love (ca. 1185), the twelfth-century chaplain Andreas Capellanus presented the rules of 

courtship and dispensed advice for the lovelorn. The first of his ―Rules of Love‖ is ―Marriage 

does not constitute a proper excuse for not loving‖—for not loving someone other than one‘s 

spouse, that is. In one of the fictional dialogues embedded in the text, an attempted seducer, 

twisting the logic of Christian sexual morality, tries to persuade a married woman that erotic love 

cannot exist within marriage because a married couple who enjoy one another ―beyond affection 

for their offspring or discharge of obligations‖ commit a sin, ―for as we are taught by apostolic 

law a lover who shows eagerness towards his own wife is accounted an adulterer.‖ The judge to 
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whom they appeal settles the dispute in the seducer‘s favor: ―love cannot extend its sway over a 

married couple. Lovers bestow all they have on each other freely, and without the compulsion of 

any consideration of necessity, whereas married partners are forced to comply with each other‘s 

desires as an obligation.‖ Love‘s spontaneity, freedom, and uncertainty, as well as its secrecy 

(Rule 13: ―Love does not usually survive being noised abroad‖), are contrasted with the stability 

and duteousness of marriage.
31

 

Related juxtapositions of love and marriage, still located within a Christian tradition, 

emerge in the letters between the medieval nun Héloïse (ca. 1100–1163) and her former lover 

and husband, the philosopher and monk Peter Abelard (1079–1142). Héloïse exalted their love 

above marriage, suggesting that, for women, marriage cheapened love with pecuniary 

motivations. She wrote: ―I never sought anything in you except yourself; I wanted simply you, 

nothing of yours. I looked for no marriage bond, no marriage portion, as it was not my own 

pleasures and wishes I sought to gratify, as you well know, but yours. The name of wife may 

seem more sacred or more binding, but sweeter for me will always be the word friend (amica), 

or, if you will permit me, that of concubine or whore.‖ She adds that a woman marrying for 

money or position would ―prostitute herself to a richer man, if she could,‖ impugning the 

dominant understanding of marriage as an economic venture.
32

 For Héloïse, marriage as an 

economic necessity was incompatible with love. These medievals sound another recurrent theme 
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in the philosophy of marriage, the alleged conflict between passionate or erotic love and duty. 

We will pick this thread up again with the nineteenth-century free lovers. 

For the ancients and medievals, marriage was unproblematically structured hierarchically 

by gender; the perceived natural order was a model for institutional arrangements, and unchosen 

characteristics such as sex were seen as a fitting basis for the assignment of social roles. The 

authority of the father within the family was as well-founded as that of the hereditary monarch 

within the sovereign realm. But as doctrines of the equal rights of man and of contract, or free 

consent, as the basis of political authority emerged, the unequal and involuntary content of the 

marriage contract posed theoretical problems, even if contract theorists tried to sweep the 

inconsistencies under the metaphorical rug. Social contract theorist Thomas Hobbes (1588–

1679) had the intellectual honesty to acknowledge that his argument for the rough equality of 

human beings applied to women as well as to men. He wrote in Leviathan (1651): ―[W]hereas 

some have attributed the dominion to the man only, as being of the more excellent sex, they 

misreckon in it. For there is not always that difference of strength or prudence between the man 

and the woman as that the right can be determined without war.‖ Such equality—that of every 

person‘s posing a threat to every other—underlies the social contract that is the basis of political 

authority, in which men empower a sovereign to protect their rights. Although their equality, in 

this sense, would seem to imply that women would enter the contract as equals, Hobbes 

complacently explained that law tends to favor husbands in marriage, ceding them authority, 

―because for the most part Commonwealths have been erected by the fathers, not by the mothers 

of families.‖ But in light of their equality, this explanation is inadequate—if women posed an 



 

equal threat to men, they should have entered the social contract on equal terms.
33

 The same 

reasoning that implied all men were roughly equal also implied that women were roughly equal, 

and marital hierarchy became difficult to justify. 

The problem arose in a different form for another social contract theorist, John Locke 

(1632–1704). Locke explicitly argued that consent, not natural hierarchy, was the basis of 

authority in the state as in the family, yet he cited men‘s natural ability as grounds for their 

authority in marriage. While he described marriage as a ―voluntary compact,‖ he also held that 

within it, ―the rule . . . naturally falls to the man‘s share as the abler and the stronger.‖ But Locke 

had argued that all men had equal rights, despite differences in intelligence, strength, and ability; 

thus, natural differences between men and women, like those between men, should not, in his 

view, license subjugation.
34

 As Locke‘s contemporary critic, the protofeminist Mary Astell 

(1666–1731), asked, ―If all Men are born free, how is it that all women are born slaves? as they 

must be if the being subjected to the inconstant, uncertain, unknown, arbitrary Will of Men, be 

the perfect Condition of Slavery?‖
35

 Locke‘s and Hobbes‘s difficulties prefigure those of later 

liberals, who would relegate the family to the private sphere, excluding it from justice, at the risk 

of inconsistency. The main argument of Part Two, in this vein, charges that liberals have failed 

to apply principles of justice consistently to marriage, and that this has resulted in injustice. 
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In the defense of marriage offered by Immanuel Kant (1724–1804), Augustinian sexual 

morality and social contract theory converge. Kant saw sex as inherently objectifying and so in 

conflict with the respect demanded by morality. Marriage, in his view, morally ameliorated sex 

through an equal contractual exchange of rights of possession, which permitted otherwise 

impermissible treatment. Even in marriage, only procreative sex was virtuous.
36

 Kant‘s account 

is notable for attempting to explain how marriage morally transforms the relation between 

spouses, altering the moral structure of the relationship. While it has been derided as reducing 

marriage to an exchange of rights for sexual use, it is important for its conjecture that juridical 

rights can establish conditions for mutual respect and morally structure intimate relationships.
37

 

It makes a distinctive philosophical contribution in attempting to explain how entry into the legal 

institution is morally significant; however, in Chapter 3.i I will use Kant‘s own distinction 

between justice and virtue to argue that any such attempt faces insuperable problems. 

In his 1821 Philosophy of Right, G.W.F. Hegel (1770–1831) dismissed as ―disgraceful‖ 

Kant‘s view that the moral nature of marriage is essentially contractual. Unlike Kant, whose 

account of the moral role of marriage focused on the external institutional structure of rights, 

Hegel focused on the internal psychology of the marriage relation. According to Hegel, spouses 

enter the marriage contract only to transcend it in a relationship of ethical union, which is 

opposed to the individualistic bargaining of contract. Spouses think of themselves as part of a 
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unit, not as individuals: ―[T]he substantial basis of family relationships is . . . the surrender of 

personality.‖ The ethical content of marriage ―consists in the consciousness of this union as a 

substantial end, and hence in love, trust, and the sharing of the whole of individual existence.‖
38

 

While it might be thought that this account obviates the need for legal marriage, Hegel rejected 

his contemporary Friedrich von Schlegel‘s free love arguments that marriage inhibited 

passionate love. Hegel called this the argument of a scoundrel (it does resemble Capellanus‘s 

seducer!) and, like Kant, defended the necessity of marriage: Ethical love could exist only 

through the public assumption of spousal roles. Ethical love, Hegel held, was superior to mere 

passionate love: ―Marriage should not be disrupted by passion, for the latter is subordinate to 

it.‖
39

 Like Aristotle, Hegel integrates his account of marriage with his theory of the state: Ethical 

union prepares citizens for membership in the state while simultaneously providing a way for 

individuals to satisfy their sexual drives. In this way, marriage reconciles desire and duty, and 

contributes to a harmonious social whole (the function of ethical life, on Hegel‘s view). Hegel‘s 

idea that marriage and the state transcend individual self-interest, and preclude contractual 

bargaining, has inspired modern communitarian critiques of liberalism—and of contractual 

bargaining within the family—to which I respond in Chapter 4.iv. 

Part One of this book will investigate issues raised by Hegel: the moral significance of 

the social recognition of marriage, and how—or whether—marriage incorporates passionate 

love. It will also take up feminist and free love criticisms of marriage. Five years before the 

publication of Kant‘s account of marriage in The Metaphysics of Morals, Mary Wollstonecraft 

(1759–1798), in her 1792 Vindication of the Rights of Women, criticized marriage as commonly 
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no more than ―legal prostitution.‖
40

 As John Stuart Mill (1806–1873) and Harriet Taylor (1807–

1858) argued, society, by denying women independent ways to make a living, constrained their 

choice to marry, and once married, wives lost their legal rights under coverture. Mill compared 

women‘s legal status within marriage to slavery, noting that two factors made women‘s 

subordination more entrenched: slavery only served the interests of a few, but women‘s 

subordination served ―the whole male sex.‖ Moreover, women lived in intimacy with their 

―masters‖ and had powerful incentives to please them.
41

 Feminist criticisms of marriage, 

discussed in Chapter 5.i, continue to focus on the contribution of gender-structured domestic 

relations to women‘s inequality. 

One question such critiques pose is how far marriage, with its deeply patriarchal history, 

can be reformed. Mary Wollstonecraft, John Stuart Mill, and Harriet Taylor argued that women‘s 

equality would improve marriage. They advocated an ideal of marital friendship based on the 

model of classical friendship, in which spouses know each other intimately and ―care about the 

good in and for one another.‖
42

 Women‘s subordination impeded this ideal. Wollstonecraft 

pointed out that a relationship with a subordinate could not be truly satisfying, and Mill argued 

that women‘s emancipation would lead to equality of minds and tastes in marriage, enabling a 

mutually enriching friendship. However, more than a hundred years after the publication of 

Mill‘s Subjection of Women, feminists were still comparing the legal institution of marriage to 
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slavery. Despite intervening reforms, we might ask if these advocates of marital friendship were 

overly optimistic: How far can marriage outgrow its patriarchal past? 

For free lovers, the impediments to equality posed by women‘s economic dependence 

and unequal legal status in marriage were reasons to reject the institution. Free lovers also 

rejected marriage on the grounds that legal compulsion was incompatible with love, which must 

be given freely, and not out of economic or legal necessity. The American free love and 

women‘s rights advocate, Stephen Pearl Andrews (1812–1886), argued that sexual relations were 

debased by the husband‘s legal power: ―Let the idea be completely repudiated from the man‘s 

mind that woman . . . could, by possibility, belong to him, or was to be true to him, or owed him 

anything, farther than as she might choose to bestow herself.‖
43

 Emma Goldman (1869–1940) 

wrote that ―[e]very love relation should by its very nature remain an absolutely private affair. 

Neither the State, the Church, morality, or people should meddle with it.‖ Goldman‘s critique of 

marriage extended to its exclusivity, suggesting that marriage, as a form of private property, 

leads to possessiveness and jealousy. Voltairine de Cleyre (1866–1912) went further by arguing 

that monogamous ―free unions‖ as well as marriage limit individual growth and self-sufficiency 

by encouraging mutual dependency.
44

 

Feminist critique of marriage also formed part of the ―Communist Manifesto,‖ in which 

Karl Marx (1818–1883) promised that the abolition of the private, bourgeois family would 
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liberate women from male ownership, ending their status ―as mere instruments of production.‖
45

 

Friedrich Engels (1820–1895) argued in his 1891 Origin of the Family, Private Property, and the 

State that, historically, marriage had created the conditions for private property, including 

property in women. The ancient transition from matriarchy to marking descent through paternal 

bloodlines was the ―world historical defeat of the female sex.‖ The shift to monogamy followed 

closely: ―[T]he origin of monogamy . . . was not in any way the fruit of individual sex love, with 

which it had nothing whatever to do . . . [but was the effect of] economic conditions—on the 

victory of private property over primitive, natural communal property.‖ Monogamous marriage 

allowed men to control reproduction and facilitated private property arrangements, ―the express 

purpose being to produce children of undisputed paternity . . . [who are] to come into their 

father‘s property as his natural heirs.‖
46

 These charges illuminate the free lovers‘s complaint that 

marriage is not a good vehicle for passionate love: In their view, the institution is about property, 

including property in one‘s spouse, not love. 

In light of such critiques, suspicion arises that the belief in the moral value of marriage is 

merely ideological, a tool of patriarchal capitalism. How, indeed, could the exclusive, possessive, 

legal institution of marriage foster the goods of love and care associated with it? To what extent 

does its subordination of individual desire to duty and the perceived common good threaten the 

good of individuals? And in light of its origins in force and the legal subordination of women, 

can any marriage law be just? We can now embark on answering these questions. 

  

                                                           
45

 Marx, ―Communist Manifesto,‖ pp. 157–186 in Writings, p. 173. 

46
 Engels, Origin, pp. 120, 128, 125. 
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